


regulatory, public relations, etc.) and those that do will need to be approached with sensitivity and
forethought. Rules of common sense apply: for example, when dealing with a local politician, determine
the local benefits of the deal (whether they be good jobs, strengthening the local tax base or revitalizing
an area) and then draw a clear roadmap of how the deal will deliver them.

e Transaction Structures—i. i rirox
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e Collaboration—Most obstacles to a deal are best addressed in partnership with local players whose
interests are aligned with those of the acquiror. If possible, relationships with the target company’s
management and other local forces should be established well in advance so that political and other
concerns can be addressed together, and so that all politicians, regulators and other stakeholders can be
approached by the whole group marching in tandem. Local support will go a long way towards reducing
the appearance of a foreign threat.

o Regu/a tory Obstacles—

e CFIUS—The U.S. Congress’ passage of the Foreign Investment and National Security Act of 2007, which
amends the Exon-Florio Act, highlights the continuing scrutiny of cross-border transactions and the critical
importance of advance planning by acquirors. Transactions most likely to attract the greatest scrutiny
by CFIUS, the multi-agency governmental body that reviews transactions in which foreign acquirors
could obtain “control” of a U.S. business or assets or involve investments by foreign governments or in-
vestments in U.S. infrastructure, technology or energy assets.

Three useful rules of thumb in dealing with CFIUS are, i = wlne v e
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* Sound, Sophisticated M&A Practice—lt is essential to understand the custom and practice in U.S. M&A
transactions. Successful execution is more art than science, and early involvement by experienced U.S.
adwsors w1|l be |mportant Understandlng when to respect—and when to challenge—a targets sale
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» Litigation—Shareholder litigation is fairly routine in transactions in the U.S. and is generally not a cause
for concern. In most cases, such litigation is settled for relatively small amounts or other concessions,
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Tax Considerations—Tax issues may be critical to structuring the transaction. Non-U.S. acquirors
contemplating a dividend stream flowing from the U.S. target should structure with a view toward
withholding tax requirements and should consider the possibility of utilizing a subsidiary located in a
country that has a favorable tax treaty network or other tax attributes that will minimize the taxes imposed
on the dividends as they cross borders. The proportion of debt and equity will be important from a tax
perspective, as will obtaining U.S. interest deductions on acquisition indebtedness. In tax-free (stock-for-
stock) acquisitions, special rules applicable to foreign acquisitions may be relevant.
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Understanding the Market—Understanding in advance the roles of arbitrageurs, hedge funds, institutional
investors, private equity funds, proxy voting advisors and other important market players—and their likely
views of the anticipated acquisition attempt—can be pivotal to the success or failure of the contemplated
transaction.

Financing—The recent credit market upheaval has put even more scrutiny on the financing aspects of
transactions. Critical questions to consider include where financing with the most favorable terms and
conditions is available; how committed the financing is; which lenders have the best understanding of
the target’s business; whether to reach out to alternative, non-traditional financing sources and how
comfortable the target will feel with the terms and conditions of the financing.

Integration Planning—:*. ~c > “le vacs
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Corporate Governance and Securities Law—U.S. securities and corporate governance rules can be
troublesome for non-U.S. acquirors who will be issuing securities that will become publicly traded in
the United States as a result of an acquisition. SEC rules, the Sarbanes-Oxley Act and stock exchange
requirements should be evaluated to ensure compatibility with home country rules and to be certain
that the non-U.S. acquiror will be able to comply. Rules relating to director independence, internal
control reports and loans to officers and directors, among others, can frequently raise issues for non-U.S.
companies listing in the United States.

Antitrust Issues—" i\ ¢ ot
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Due Diligence—Wholesale application of the acquiror’s domestic due diligence standards to the target’s
jurisdiction can cause delay, waste time and resources, or result in missing a problem. Due diligence
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Global capital flows, multinational enterprises and cross-border M&A activity have never been as common or as
sensitive as they are today. With advance planning and careful attention to the greater complexity and spectrum
of issues that characterize cross-border M&A, such transactions can be accomplished in most circumstances
without falling into the pitfalls and misunderstandings that have sometimes characterized cross-cultural business
dealings.
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Outside Termination Dates: No Way Out from a Purchase Agreement

By Steven Haas of Hunton & Williams LLP

In Henkel Corporation v. Innovative Brands Holdings, C.A. No. 3663-VCN (Del. Ch. Aug. 26, 2008), the
Delaware Court of Chancery issued a short, eight-page letter opinion addressing a purchase agreement that did
not include an outside date for the closing. The court concluded that, although sophisticated parties would not
have contemplated an unlimited time in which the closing conditions had to be fulfilled, a factual record was
needed to determine what would be a “reasonable time” for performance.
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After signing, the buyer claimed that the seller had suffered an MAE and therefore the closing conditions had not
been satisfied. The buyer refused to waive the MAE condition, but it also refused to exercise its termination right.
This left the seller in a quandary because the agreement did not specify a date on which the transaction had to
close, nor did it vest the seller with a termination right based on an “outside” or “drop-dead” date. In addition,
the seller remained subject to a no-solicitation clause in the purchase agreement. The seller brought suit to force
the buyer to close the transaction, and the buyer counterclaimed seeking a declaratory judgment that an MAE had
occurred and that it was not obligated to close.

R N TR v
IOHERCERSY Ny

IR I S RSP S

BRTRINR JPRv

The court sympathized with the seller’s predicament, noting that “[tlhe source of [seller’s] frustration...is both
obvious and understandable.” Nevertheless, it found that, in the absence of an explicit outside date in the contract,
the court would be “required to determine a ‘reasonable’ period for performance,” which is a factual issue. The
court also observed that because the closing condition stated an MAE “shall not have occurred,” it was not clear
whether the condition could ever be cured under the plain terms of the agreement such that the buyer could be
forced to close.
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Broken Deals: Validation of Naked No-Vote Termination Fee

By Steven Haas of Hunton & Williams LLP

On September 2nd, Vice Chancellor Leo E. Strine, Jr., upheld a “naked no-vote termination fee” in In re Lear
Corporation Shareholder Litigation, 2008 WL 4053221 (Del. Ch. Sept. 2, 2008). Lear involved the attempted
acquisition in 2007 of Lear Corporation by Carl lcahn—a transaction that ultimately was voted down by Lear’s
stockholders. At issue was an amendment to the merger agreement to obtain additional stockholder support
whereby Icahn agreed to increase his bid by $1.25 per share (or 3.5%) in exchange for a $25 million termination
fee (or 0.9% of total deal value) payable if the stockholders rejected the merger. The court dismissed the plaintiff’s
claim that Lear’s directors breached their duty of loyalty because they knew the merger was not going to be
approved when they agreed to the naked no-vote termination fee.

The Facts

By way of background, the transaction was signed in early 2007 and included an active go-shop process that did
not produce any topping bids.! While soliciting stockholder support for the transaction, it became apparent to the
company that the merger agreement might not receive the requisite approval from a majority of the outstanding
shares. In particular, certain large stockholders and proxy advisory firms claimed the offer undervalued Lear and
demanded additional consideration.
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The Opinion

Vice Chancellor Strine’s opinion emphasized the importance of process by focusing on the fact that independent
and disinterested directors were advised by competent outside advisors. Lear had nine directors, seven of whom
were unquestionably disinterested and independent. Icahn’s lone representative on the board recused himself
from all deliberations. The directors retained outside advisors and formed a special transaction committee to
help supervise the pre-signing and go-shop sales processes. In light of the foregoing, the court wrote, “[w]here,
as here, the complaint itself indicates that an independent board majority used an adequate process, employed
reputable financial, legal, and proxy solicitation experts, and had a substantial basis to conclude a merger was
financially fair, the directors cannot be faulted for being disloyal simply because the stockholders ultimately did
not agree with their recommendation.”?
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Recognizing the diverse motives of various interested parties, the court concluded “this argument is not the stuff
of which viable derivative complaints are made”> and deemed the waste claim “frivolous.”®
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The Analysis

There are three aspects of Vice Chancellor Strine’s opinion that are particularly important for deal practitioners.
First, he picked up where he left off in his 2007 decision in Mercier v. Inter-Tel (Del.), Inc.” There, Vice Chancellor
Strine upheld a board’s decision to postpone a merger that did not have sufficient stockholder support in order
to solicit more proxies. He wrote that, even though it appeared that a majority of stockholders did not support a
transaction, the directors had a fiduciary duty to pursue the transaction if they believed it was in the stockholders’
best interests. In Lear, he continued with that principle, making clear that directors have broad latitude in pursuing
corporate objectives, including change-of-control transactions, even when stockholders and other observers
seemingly disagree:

Together, Lear and Inter-Tel should shield well-meaning directors who pursue corporate objectives over the
objection of stockholders. This guidance is especially comforting as large stockholders and proxy advisory firms
continue to take vocal roles when transactions are negotiated or stockholder approval is sought.

Second, Vice Chancellor Strine interprets “gross negligence” to include the concept of “recklessness.” This removes
“recklessness” from the realm of bad faith and would require a plaintiff to prove that directors “consciously acted
in a manner contrary to the interests of [the company] and its stockholders” in order to hold them liable for a bad
faith breach of their duty of loyalty.? His interpretation of “gross negligence” as a basis for a due care violation is
nearly identical to Chancellor Chandler’s recent formulation in McPadden v. i2 Technologies, Inc.,'® issued the
week before Lear. These two decisions protect directors and maintain a high bar for plaintiffs seeking to hold
directors personally liable by overcoming exculpatory provisions adopted under Section 102(b)(7).

. . .
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Practitioners arguably have overreacted to Lyondell because it involved a motion for summary judgment in
which Vice Chancellor Noble had to draw all reasonable inferences in favor of the plaintiff. The facts as alleged
in Lyondell also fell far short of the process employed in Lear, which involved a significant go-shop effort and
presented a factual record demonstrating the involvement of active directors who participated in numerous
meetings. Nevertheless, Lear offers a welcome caution to courts against the imposition of director personal
liability in the absence of conflicts of interest.
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Final Note on Naked No-Vote Termination Fees
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Endnotes

" In earlier litigation between the parties, the Court of Chancery denied the plaintiff's motion for a preliminary injunction. See In re Lear Corp.
S’holder Litig., 2007 WL 1732588 (Del. Ch. June 15, 2007).

2 In re Lear Corporation S’holder Litig., 2008 WL 4053221, at *1 (Del. Ch. Sept. 2, 2008).
> d. at *7.

* Id. at *9. The marginal amount of consideration on which plaintiff based its claim was a factor in the court’s analysis. The plaintiff had seized on
suggestions to the board that an additional $0.25 to $0.75 per share over the renegotiated price of $37.25 might be necessary to win stockholder sup-
port. But the court reasoned that “[tlhese prosciutto-thin margins are indicative of tough end-game posturing, not a huge value chasm.” Id. It is pos-
sible that if the evidence had suggested a much larger valuation discrepancy, the court might have been more suspicious of the board’s decision.

5 Id.

o Id. at *13.

7 Mercier v. Inter-Tel (Del.), Inc., 929 A.2d 786 (Del. Ch. 2007).

8 Lear, 2008 WL 4053221, at *12.

Id. at *10.

10 See McPadden v. i2 Techn., Inc., 2008 WL 4017052 (Del. Ch. Aug. 29, 2008).
"' Ryan v. Lyondell Chem. Co., 2008 WL 2923427 (Del. Ch. July 29, 2008).

2 Lear, 2008 WL 4053221, at *11.
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Lessons Learned: Seeking Block Bids as Schedule 13D Disclosable Events

By Broc Romanek, Editor of Deal Lawyers

Lesson Learned: Be aware that seeking a bid on a block of shares may be a disclosable event for Schedule 13D
purposes. Even more likely is that the SEC Staff will view traditional boilerplate that you may be a buyer or seller
as not acceptable if you have a current plan to sell a block.
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Two days later, the firm only sold half of what it planned to originally sell—14 million shares—to the broker-
dealer because the amount offered was much lower than Kerkorian had expected. However, when Tracinda
disclosed the sale of the 14 million shares in an amendment to its Schedule 13D on November 22", it failed to
disclose that the original offer to the broker-dealer was to sell 28 million shares nor did it disclose that the firm
had a plan to sell that larger amount.

! In the Matter of Tracinda Corporation, Release No. 34-58451 (Sept. 3, 2008); available at http://www.sec.gov/litigation/admin/2008/34-58451.pdf.
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The Shareholder Activist Corner: Spotlight on Steel Partners

By Damien Park, President and CEO of Hedge Fund Solutions, LLC'

This is the second in a series of articles that delve into the specific tactics and strategies of activist investors.

1. Who Steel Partners Is— v.o, on e oy it ooy T N N S :
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2. Steel Partner’s Typical Investment Strategy—Steel Partners’ U.S. investment arm usually holds 30-50 stocks
in its investment portfolio, typically leveraging between 15-25% of its assets, and tends to short up to 10% of
its positions depending on market conditions. They will occasionally hedge with collars.

Targets for activist investment have the following characteristics:
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In addition to taking minority investment positions, Steel will occasionally make friendly and unfriendly
tender offers. Recent successful buyouts include: Fox & Hound Restaurant Group, Champps Americana,
Bairnco Corp and Collins Industries.

3. Steel Partners’ History of Activism—S c: .
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! Based in Philadelphia, Hedge Fund Solutions (www.hedgerelations.com) provides strategy and specialized PR consulting to companies concerned
about activist investors.
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Current public board memberships include:

1. Adaptec 7. Gencorp

2. Aderans (Japan) 8. Novoste Corp.

3. BNS Holding 9. Point Blank Solutions
4. Cosine Communications 10. SL Industries

5. Del Global Technologies 11. WebFinancial

6. Gateway Industries 12. WHX Corp.

4. What Steel Partners Has Done Recently (and Situations Worth Watching)—At the end of August, lkon Office
Solutions agreed to be acquired by Ricoh for $1.6 billion, or $17.25 per share in cash. Over the past four
years, Steel Partners accumulated 12.4 million shares of IKN’s stock—just over 10%, for $10.51 per share.
Assuming the deal goes through, Steel stands to gain a hefty $84 million profit on the investment.
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However, in early March 2008, IKN reported weak earnings and S&P downgraded their credit rating partly due
to the additional leverage on the company’s balance sheet needed to execute the repurchase. Consequently,
IKN scaled back the buyback and disclosed the standstill agreement with Steel would likely expire as a result,
leaving Steel free to mount a proxy campaign this year to replace the entire board.

No doubt feeling ongoing pressure from Steel—and other activist shareholders holding 5%+ of IKN’s stock—
IKN’s board actively pursued strategic alternatives that included a sale to Ricoh.
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In June, Steel obtained board representation at Aderans Group—a hairpiece manufacturer based in Tokyo,
Japan, and in August, Steel successfully replaced the majority of the board at Point Blank Solutions, Inc.
(Ticker: PBSO.PK) through a proxy contest.

21 Deal Lawyers
September-October 2008



Over the past few years Steel has been increasing their ownership position and pressing for change at a
number of other companies. Below is a short list of these investments worth watching in the near future:

Company Steel’s Own- | Comments
ership

....
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