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regulatory, public relations, etc.) and those that do will need to be approached with sensitivity and 
forethought. Rules of common sense apply: for example, when dealing with a local politician, determine 
the local benefits of the deal (whether they be good jobs, strengthening the local tax base or revitalizing 
an area) and then draw a clear roadmap of how the deal will deliver them. 

	 •	 Transaction Structures—Acquirors should be willing to consider a variety of potential transaction 
structures, especially in sensitive deals. Structures that may be helpful in particular circumstances include 
no-governance and low-governance investments, minority positions or joint ventures, possibly with the 
right to increase to greater ownership or governance over time; making the acquisition in partnership with 
a U.S. firm or management, or in collaboration with a U.S. source of financing or co-investor; or utilizing 
a controlled or partly-controlled U.S. acquisition vehicle, possibly with a board of directors having a 
substantial number of U.S.  citizens and a prominent American as a non-executive chairman. Use of 
preferred securities (rather than plain common) or structured debt securities should also be considered.

	 •	 Collaboration—Most obstacles to a deal are best addressed in partnership with local players whose 
interests are aligned with those of the acquiror.  If possible, relationships with the target company’s 
management and other local forces should be established well in advance so that political and other 
concerns can be addressed together, and so that all politicians, regulators and other stakeholders can be 
approached by the whole group marching in tandem. Local support will go a long way towards reducing 
the appearance of a foreign threat. 

	 •	 Regulatory Obstacles—Any weaknesses in the ability to clear regulatory obstacles could be used by 
reluctant targets, competing bidders or competitors of the target to frustrate the acquisition. In addition 
to securities and antitrust regulations, acquirors should plan for a review by the Committee on Foreign 
Investment in the United States (CFIUS) under the Exon-Florio Act, discussed below; and, in transactions 
involving regulated industries (e.g., energy, public utilities, gaming, insurance, telecommunications and 
media, financial institutions, and defense contracting), an additional layer of approvals is often required 
and needs to be taken into account as part of advance planning and timing. 

	 •	 CFIUS—The U.S. Congress’ passage of the Foreign Investment and National Security Act of 2007, which 
amends the Exon-Florio Act, highlights the continuing scrutiny of cross-border transactions and the critical 
importance of advance planning by acquirors. Transactions most likely to attract the greatest scrutiny 
by CFIUS, the multi-agency governmental body that reviews transactions in which foreign acquirors 
could obtain “control” of a U.S. business or assets or involve investments by foreign governments or in-
vestments in U.S. infrastructure, technology or energy assets. 

	 	 Three useful rules of thumb in dealing with CFIUS are, first, that in general it is prudent to make a 
voluntary filing with CFIUS if the likelihood of an investigation is reasonably high or if competing bidders 
are likely to take advantage of the uncertainty of a potential investigation; second, that it is often best to 
take the initiative and suggest methods of mitigation early in the review process in order to help shape 
any remedial measures and avoid delay or potential disapproval; and, third, that it is often a mistake to 
make a CFIUS filing naked, without advance discussions with U.S. Treasury officials and other relevant 
parties. CFIUS is not as mysterious or unpredictable as some fear—consultation with U.S. Treasury and 
other officials (who want to be supportive) and CFIUS experts will generally provide a good sense of what 
it will take to clear the process.

	 •	 Sound, Sophisticated M&A Practice—It is essential to understand the custom and practice in U.S. M&A 
transactions. Successful execution is more art than science, and early involvement by experienced U.S. 
advisors will be important.  Understanding when to respect—and when to challenge—a target’s sale 
“process” is critical. Knowing how and at what price level to enter the discussions may make or break a 
proposal—in some situations it is prudent to start with an offer on the low side, while in others offering 
a full price at the outset may be essential to achieving a negotiated deal and discouraging competitors, 
including those who might raise political or regulatory issues. In sensitive transactions, hostile maneuvers 
may be imprudent; in other cases, unsolicited pressure might be the only way to make something 
happen.

	 •	 Litigation—Shareholder litigation is fairly routine in transactions in the U.S. and is generally not a cause 
for concern. In most cases, such litigation is settled for relatively small amounts or other concessions, 
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with the positive effect of foreclosing future claims and insulating the company from future liability, much 
like buying an insurance policy. Sophisticated counsel can usually predict the likely range of settlement 
costs, which should simply be viewed as a cost of the deal. In all cases, the acquirors’ shareholders and 
domestic reporters and watchdogs should be conditioned in advance to expect litigation and not to view 
it as a sign of trouble.

	 •	 Tax Considerations—Tax issues may be critical to structuring the transaction.  Non-U.S.  acquirors 
contemplating a dividend stream flowing from the U.S.  target should structure with a view toward 
withholding tax requirements and should consider the possibility of utilizing a subsidiary located in a 
country that has a favorable tax treaty network or other tax attributes that will minimize the taxes imposed 
on the dividends as they cross borders. The proportion of debt and equity will be important from a tax 
perspective, as will obtaining U.S. interest deductions on acquisition indebtedness. In tax-free (stock-for-
stock) acquisitions, special rules applicable to foreign acquisitions may be relevant.

	 •	 Disclosure Obligations—How and when an acquiror’s interest in the target is publicly disclosed should 
be carefully controlled and considered, keeping in mind the various ownership thresholds that trigger 
mandatory disclosure on a Schedule 13D under the securities laws and under regulatory agency rules 
such as those of the Federal Reserve Board, the Federal Energy Regulatory Commission and the Federal 
Communications Commission. While the Hart-Scott-Rodino Antitrust Improvements Act does not require 
disclosure to the general public, the Hart-Scott rules do require disclosure to the target’s management 
before relatively low ownership thresholds can be crossed.

	 •	 Understanding the Market—Understanding in advance the roles of arbitrageurs, hedge funds, institutional 
investors, private equity funds, proxy voting advisors and other important market players—and their likely 
views of the anticipated acquisition attempt—can be pivotal to the success or failure of the contemplated 
transaction. 

	 •	 Financing—The recent credit market upheaval has put even more scrutiny on the financing aspects of 
transactions. Critical questions to consider include where financing with the most favorable terms and 
conditions is available; how committed the financing is; which lenders have the best understanding of 
the target’s business; whether to reach out to alternative, non-traditional financing sources and how 
comfortable the target will feel with the terms and conditions of the financing.

	 •	 Integration Planning—One of the reasons deals sometimes fail is poor post-acquisition integration, 
particularly in cross-border deals where multiple cultures, languages and historic business methods may 
create friction. If possible, the executives and consultants that will be responsible for integration should 
be involved in the early stages of the deal so that they can help formulate and “own” the plans that they 
will be expected to execute. Too often, a separation between the deal team and the integration/execution 
teams invites slippage in execution of a plan that in hindsight is labeled by the new team as unrealistic 
or overly ambitious. However, integration planning needs to be carefully phased in as implementation 
cannot occur prior to the time most regulatory approvals are obtained.

	 •	 Corporate Governance and Securities Law—U.S.  securities and corporate governance rules can be 
troublesome for non-U.S. acquirors who will be issuing securities that will become publicly traded in 
the United States as a result of an acquisition. SEC rules, the Sarbanes-Oxley Act and stock exchange 
requirements should be evaluated to ensure compatibility with home country rules and to be certain 
that the non-U.S.  acquiror will be able to comply.  Rules relating to director independence, internal 
control reports and loans to officers and directors, among others, can frequently raise issues for non-U.S. 
companies listing in the United States.

	 •	 Antitrust Issues—To the extent that a non-U.S. acquiror directly or indirectly competes or holds an interest 
in a company that competes in the same industry as the target company, antitrust concerns may arise 
either at the federal agency or state attorneys general level. Although less typical, concerns can also occur 
if the foreign acquiror competes either in an upstream or downstream market of the target. Pre-closing 
integration efforts should also be sensitive to antitrust considerations.

	 •	 Due Diligence—Wholesale application of the acquiror’s domestic due diligence standards to the target’s 
jurisdiction can cause delay, waste time and resources, or result in missing a problem. Due diligence 
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methods must take account of the target jurisdiction’s legal regime and, particularly important in a 
competitive auction situation, take account of local norms. Making due diligence requests that appear to 
the target as particularly unusual or unreasonable (not uncommon in cross-border deals) can easily cause 
a bidder to lose credibility. Similarly, missing a significant local issue for lack of local knowledge can be 
highly problematic.

Global capital flows, multinational enterprises and cross-border M&A activity have never been as common or as 
sensitive as they are today. With advance planning and careful attention to the greater complexity and spectrum 
of issues that characterize cross-border M&A, such transactions can be accomplished in most circumstances 
without falling into the pitfalls and misunderstandings that have sometimes characterized cross-cultural business 
dealings.
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Outside Termination Dates: No Way Out from a Purchase Agreement

By Steven Haas of Hunton & Williams LLP

In Henkel Corporation v. Innovative Brands Holdings, C.A.  No.  3663-VCN (Del.  Ch.  Aug.  26, 2008), the 
Delaware Court of Chancery issued a short, eight-page letter opinion addressing a purchase agreement that did 
not include an outside date for the closing. The court concluded that, although sophisticated parties would not 
have contemplated an unlimited time in which the closing conditions had to be fulfilled, a factual record was 
needed to determine what would be a “reasonable time” for performance.

The Asset Sale and Purchase Agreement at issue was executed on December 20, 2007. The section setting forth 
the buyer’s closing conditions stated that the buyer’s obligations “to consummate the transaction contemplated by 
this Agreement are subject to the fulfillment, at or before the closing date, of the following conditions, any one or 
more of which may be waived by [the buyer] in its sole discretion.” Among the closing conditions was an express 
material adverse effect (“MAE”) condition, which provided that “[d]uring the period from the Execution Date to 
the Closing Date, there shall not have occurred any Material Adverse Effect.”

After signing, the buyer claimed that the seller had suffered an MAE and therefore the closing conditions had not 
been satisfied. The buyer refused to waive the MAE condition, but it also refused to exercise its termination right. 
This left the seller in a quandary because the agreement did not specify a date on which the transaction had to 
close, nor did it vest the seller with a termination right based on an “outside” or “drop-dead” date. In addition, 
the seller remained subject to a no-solicitation clause in the purchase agreement. The seller brought suit to force 
the buyer to close the transaction, and the buyer counterclaimed seeking a declaratory judgment that an MAE had 
occurred and that it was not obligated to close.

The seller argued that reasonable and sophisticated parties would not have intended for the seller to remain subject 
to the agreement—including the non-solicitation clause—for an indefinite period while the buyer determined 
whether to waive its closing conditions. In support of its position, the seller argued that March 31, 2008, which 
was approximately three months after signing, was a reasonable time for performance because the buyer had a 
contract right providing that it “may” terminate the agreement on that date if the closing conditions were not then 
satisfied. The court rejected that argument, however, finding that the buyer’s termination right “merely establishes 
a date for determining whether conditions have been met.” It further explained that it “would have been easy for 
the scrivener” to substitute “must” for “may.”

The court sympathized with the seller’s predicament, noting that “[t]he source of [seller’s] frustration…is both 
obvious and understandable.” Nevertheless, it found that, in the absence of an explicit outside date in the contract, 
the court would be “required to determine a ‘reasonable’ period for performance,” which is a factual issue. The 
court also observed that because the closing condition stated an MAE “shall not have occurred,” it was not clear 
whether the condition could ever be cured under the plain terms of the agreement such that the buyer could be 
forced to close.

The court’s decision reaffirms basic contract rules pursuant to which courts will imply a reasonable time for 
performance when a contract is silent, but it also illustrates the difficulties created by gaps in an agreement. The 
opinion should prompt practitioners to review the termination rights in their purchase agreements and consider 
how a Henkel scenario might play out.  In Henkel, the agreement essentially became an option contract with 
an indeterminate expiration date. Of course, many agreements provide an outside date for termination by either 
party that might avoid that situation, but they often include a proviso that precludes a party from exercising that 
right if it caused the transaction not to close. In that situation, a seller may still find itself in a difficult situation 
if it suffered an MAE from external factors unless the proviso was limited, for example, to intentional acts that 
prevented the closing. The resolution of these issues will invariably hinge on the parties’ relative bargaining 
power, but Henkel is a good reminder for sell-side lawyers that when a transaction fails, their clients will want to 
get back to business as soon as possible and not be caught in limbo.
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Broken Deals: Validation of Naked No-Vote Termination Fee

By Steven Haas of Hunton & Williams LLP

On September 2nd, Vice Chancellor Leo E. Strine, Jr., upheld a “naked no-vote termination fee” in In re Lear 
Corporation Shareholder Litigation, 2008 WL 4053221 (Del. Ch. Sept. 2, 2008). Lear involved the attempted 
acquisition in 2007 of Lear Corporation by Carl Icahn—a transaction that ultimately was voted down by Lear’s 
stockholders. At issue was an amendment to the merger agreement to obtain additional stockholder support 
whereby Icahn agreed to increase his bid by $1.25 per share (or 3.5%) in exchange for a $25 million termination 
fee (or 0.9% of total deal value) payable if the stockholders rejected the merger. The court dismissed the plaintiff’s 
claim that Lear’s directors breached their duty of loyalty because they knew the merger was not going to be 
approved when they agreed to the naked no-vote termination fee.

The Facts

By way of background, the transaction was signed in early 2007 and included an active go-shop process that did 
not produce any topping bids.1 While soliciting stockholder support for the transaction, it became apparent to the 
company that the merger agreement might not receive the requisite approval from a majority of the outstanding 
shares. In particular, certain large stockholders and proxy advisory firms claimed the offer undervalued Lear and 
demanded additional consideration. 

As a result, Lear and Icahn renegotiated the merger price to increase it by $1.25 per share. In exchange, Icahn 
obtained a “naked no-vote termination fee”—that is, a fee that is payable if the stockholders vote down the 
transaction even in the absence of a competing third-party proposal. Notwithstanding the increased consideration, 
the stockholders rejected the merger agreement at a special meeting and the company paid the termination fee. 
The plaintiff then pursued its claims of breach of fiduciary duties and waste regarding the termination fee.

The Opinion 

Vice Chancellor Strine’s opinion emphasized the importance of process by focusing on the fact that independent 
and disinterested directors were advised by competent outside advisors. Lear had nine directors, seven of whom 
were unquestionably disinterested and independent. Icahn’s lone representative on the board recused himself 
from all deliberations. The directors retained outside advisors and formed a special transaction committee to 
help supervise the pre-signing and go-shop sales processes. In light of the foregoing, the court wrote, “[w]here, 
as here, the complaint itself indicates that an independent board majority used an adequate process, employed 
reputable financial, legal, and proxy solicitation experts, and had a substantial basis to conclude a merger was 
financially fair, the directors cannot be faulted for being disloyal simply because the stockholders ultimately did 
not agree with their recommendation.”2

The thrust of the plaintiff’s argument was that demands for higher consideration from certain stockholders and 
proxy advisory firms proved to the board that the renegotiated consideration would not be sufficient to secure 
stockholder approval. In other words, the Lear board allegedly acted in bad faith by agreeing to the naked no-vote 
termination fee because it knew that the additional consideration would not result in stockholder approval of the 
deal, thus resulting in an agreement with Icahn that was “tantamount to waste.”3 The court was not persuaded:

These pled facts reflect uncertainty in an ongoing game of financial chicken. Institutional investors 
do not have to be sworn as witnesses and give their reservation prices to merger targets soliciting 
proxies. They can and do play it cagey and attempt to extract value.

Firms like MacKenzie are paid to peer into this murk and make sense of it, so as to estimate what 
it will ultimately take to get the votes. And the incentives of a firm like ISS also give it reason to 
play coy. In order to demonstrate its value and clout to its customers, ISS has an incentive to act 
as a quasi-negotiator, using the proxy solicitation process as a way to encourage a higher bid, and 
using its recommendation tool to extract value.4

Recognizing the diverse motives of various interested parties, the court concluded “this argument is not the stuff 
of which viable derivative complaints are made”5 and deemed the waste claim “frivolous.”6
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The Analysis
There are three aspects of Vice Chancellor Strine’s opinion that are particularly important for deal practitioners. 
First, he picked up where he left off in his 2007 decision in Mercier v. Inter-Tel (Del.), Inc.7 There, Vice Chancellor 
Strine upheld a board’s decision to postpone a merger that did not have sufficient stockholder support in order 
to solicit more proxies. He wrote that, even though it appeared that a majority of stockholders did not support a 
transaction, the directors had a fiduciary duty to pursue the transaction if they believed it was in the stockholders’ 
best interests. In Lear, he continued with that principle, making clear that directors have broad latitude in pursuing 
corporate objectives, including change-of-control transactions, even when stockholders and other observers 
seemingly disagree:

Directors are not thermometers, existing to register the ever-changing sentiments of stockholders. 
Directors are expected to use their own business judgment to advance the interests of the 
corporation and its stockholders.  During their term of office, directors may take good faith 
actions that they believe will benefit stockholders, even if they realize that the stockholders do 
not agree with them. In the merger context, directors are free to adopt a merger agreement and 
seek stockholder approval if they believe that the stockholders will benefit upon adoption, even 
if they recognize that securing approval will be a formidable challenge.

It would be inconsistent with the business judgment rule for this court to sustain a complaint 
grounded in the concept that directors act disloyally if they adopt a merger agreement in good 
faith simply because stockholders might (?), were likely (?), or were almost certain (?) to reject 
it. This sort of speculative second-guessing may be good fun for sports talk shows or political 
pundits, but it is not the stuff of which duty of loyalty case law is made.8

Together, Lear and Inter-Tel should shield well-meaning directors who pursue corporate objectives over the 
objection of stockholders. This guidance is especially comforting as large stockholders and proxy advisory firms 
continue to take vocal roles when transactions are negotiated or stockholder approval is sought. 

Second, Vice Chancellor Strine interprets “gross negligence” to include the concept of “recklessness.” This removes 
“recklessness” from the realm of bad faith and would require a plaintiff to prove that directors “consciously acted 
in a manner contrary to the interests of [the company] and its stockholders” in order to hold them liable for a bad 
faith breach of their duty of loyalty.9 His interpretation of “gross negligence” as a basis for a due care violation is 
nearly identical to Chancellor Chandler’s recent formulation in McPadden v. i2 Technologies, Inc.,10 issued the 
week before Lear. These two decisions protect directors and maintain a high bar for plaintiffs seeking to hold 
directors personally liable by overcoming exculpatory provisions adopted under Section 102(b)(7). 

Third, Vice Chancellor Strine offers dicta seemingly aimed at Vice Chancellor Noble’s July 2008 decision in Ryan 
v. Lyondell Chemical Company,11 which refused to grant summary judgment in favor of directors who allegedly 
acted in bad faith by abdicating their Revlon duties.  Lyondell generated significant commentary because it 
involved a disinterested and independent board that received a fairness opinion in approving a premium all-cash 
offer. Likely aware of the bar’s concern, Vice Chancellor Strine stated in Lear that:

Seizing specific opportunities is an important business skill, and that involves some measure of 
risk. Boards may have to choose between acting rapidly to seize a valuable opportunity without 
the luxury of months, or even weeks, of deliberation—such as a large premium offer—or losing 
it altogether.... Courts should therefore be extremely chary about labeling what they perceive as 
deficiencies in the deliberations of an independent board majority over a discrete transaction as 
not merely negligence or even gross negligence, but as involving bad faith.12

Practitioners arguably have overreacted to Lyondell because it involved a motion for summary judgment in 
which Vice Chancellor Noble had to draw all reasonable inferences in favor of the plaintiff. The facts as alleged 
in Lyondell also fell far short of the process employed in Lear, which involved a significant go-shop effort and 
presented a factual record demonstrating the involvement of active directors who participated in numerous 
meetings.  Nevertheless, Lear offers a welcome caution to courts against the imposition of director personal 
liability in the absence of conflicts of interest.
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Final Note on Naked No-Vote Termination Fees
A final note about naked no-vote termination fees is in order. Lear clearly validated the use of a naked no-vote 
termination fee and provides support for naked no-vote expense reimbursements in merger agreements. But like 
most Delaware decisions, Lear is very fact dependent. First, the plaintiff did not challenge the coercive aspect of 
the termination fee under Unocal because the stockholders rejected the merger agreement. Thus, that argument 
can be made in other transactions. Second, the termination fee was equal to 0.09% of the transaction value—
which is a significantly smaller percentage than common termination fees. At $25 million, it also was a relatively 
small dollar amount. Third, the naked no-vote termination fee was part of a quid pro quo—the board was able to 
amend the merger agreement and increase the consideration by approximately $100 million for the shareholders 
in exchange for a $25 million termination fee.

Endnotes

1 In earlier litigation between the parties, the Court of Chancery denied the plaintiff’s motion for a preliminary injunction. See In re Lear Corp. 
S’holder Litig., 2007 WL 1732588 (Del. Ch. June 15, 2007).

2 In re Lear Corporation S’holder Litig., 2008 WL 4053221, at *1 (Del. Ch. Sept. 2, 2008).

3 Id. at *7.

4 Id. at *9. The marginal amount of consideration on which plaintiff based its claim was a factor in the court’s analysis. The plaintiff had seized on 
suggestions to the board that an additional $0.25 to $0.75 per share over the renegotiated price of $37.25 might be necessary to win stockholder sup-
port. But the court reasoned that “[t]hese prosciutto-thin margins are indicative of tough end-game posturing, not a huge value chasm.” Id. It is pos-
sible that if the evidence had suggested a much larger valuation discrepancy, the court might have been more suspicious of the board’s decision.

5 Id.

6 Id. at *13.

7 Mercier v. Inter-Tel (Del.), Inc., 929 A.2d 786 (Del. Ch. 2007).

8 Lear, 2008 WL 4053221, at *12.

9 Id. at *10.

10 See McPadden v. i2 Techn., Inc., 2008 WL 4017052 (Del. Ch. Aug. 29, 2008).

11 Ryan v. Lyondell Chem. Co., 2008 WL 2923427 (Del. Ch. July 29, 2008). 

12 Lear, 2008 WL 4053221, at *11.
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Lessons Learned: Seeking Block Bids as Schedule 13D Disclosable Events

By Broc Romanek, Editor of Deal Lawyers

Lesson Learned: Be aware that seeking a bid on a block of shares may be a disclosable event for Schedule 13D 
purposes. Even more likely is that the SEC Staff will view traditional boilerplate that you may be a buyer or seller 
as not acceptable if you have a current plan to sell a block.

Facts: In early September, the investment firm owned by billionaire Kirk Kerkorian settled an enforcement 
proceeding with the SEC related to the firm’s Schedule 13D disclosures. According to the SEC’s order, the firm—
called Tracinda—decided to sell 28 million shares of General Motors and made a plan to do so by November 20, 
2006. As part of that plan, the firm contacted a broker-dealer offering the block. At the time, Kerkorian was one 
of GM’s biggest shareholders with 56 million shares.

Two days later, the firm only sold half of what it planned to originally sell—14 million shares—to the broker-
dealer because the amount offered was much lower than Kerkorian had expected. However, when Tracinda 
disclosed the sale of the 14 million shares in an amendment to its Schedule 13D on November 22nd, it failed to 
disclose that the original offer to the broker-dealer was to sell 28 million shares nor did it disclose that the firm 
had a plan to sell that larger amount.

Instead, the amendment provided a boilerplate disclosure that the firm may buy or sell additional shares based 
on market conditions, etc. Six days later, on November 26th, the firm sold the remaining 14 million shares to 
another broker-dealer. Tracinda settled with the SEC by agreeing not to engage in the same behavior, but didn’t 
have to pay a fine.1

1 In the Matter of Tracinda Corporation, Release No. 34-58451 (Sept. 3, 2008); available at http://www.sec.gov/litigation/admin/2008/34-58451.pdf.
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The Shareholder Activist Corner: Spotlight on Steel Partners

By Damien Park, President and CEO of Hedge Fund Solutions, LLC1

This is the second in a series of articles that delve into the specific tactics and strategies of activist investors.

1.	 Who Steel Partners Is—Considered one of the world’s largest and most aggressive activist hedge funds, Steel 
Partners was founded in 1990 by Warren Lichtenstein—a former acquisition and risk arbitrage analyst with 
Ballantrae Partners in New York.

	 Steel currently employs more than 35 people in New York, Los Angeles, London, Tokyo, Hong Kong and 
Beijing, and manages approximately $7.5 billion of assets throughout the world.  Steel has extensive 
investment, restructuring, M&A and legal experience, and often demand board representation at companies 
where they believe value can be added by engaging in a company sale process, financial reorganization or 
business unit spin-off.

2.	 Steel Partner’s Typical Investment Strategy—Steel Partners’ U.S. investment arm usually holds 30-50 stocks 
in its investment portfolio, typically leveraging between 15-25% of its assets, and tends to short up to 10% of 
its positions depending on market conditions. They will occasionally hedge with collars.

Targets for activist investment have the following characteristics:

	 –	 Mostly small to mid-cap public companies; typical ownership is 5-25%

	 –	 Many businesses are underperforming (with regards to recent stock appreciation and comparable 
company analysis)

	 –	 Many companies have a strong asset base—cash; property, plant & equipment; real estate; substantial 
tax-loss carry-forwards (NOLs); etc.

	 –	 Many businesses are industrial/manufacturing, although recent (2007/2008) investments have ventured 
into business services, technology and insurance

	 –	 Most investments are “event” driven:

	 •	 New CEO over past couple years

	 •	 Announcement of “strategic alternative review”

	 •	 Industry consolidations

	 •	 Breached financial covenants resulting in compulsory debt restructuring

	 •	 Financial shenanigans requiring P&L restatements, balance sheet adjustments and stock market 
de-listings 

	 •	 Pending (possible windfall) litigation

	 •	 Corporate governance-related issues (including excessive compensation, classified board 
elections, poison pills, separation of CEO/Chairman, lead director, etc…) 

In addition to taking minority investment positions, Steel will occasionally make friendly and unfriendly 
tender offers.  Recent successful buyouts include: Fox & Hound Restaurant Group, Champps Americana, 
Bairnco Corp and Collins Industries.

3.	 Steel Partners’ History of Activism—Steel Partners (and its affiliates) have attempted to gain control of at least 
30 companies over the past few years through proxy contests and consent solicitations. They are considered 
pioneers in activist investing outside the United States, particularly in Korea and Japan, having recently 
obtaining board representation at companies in both countries. Currently, Steel affiliates sit on the board of 
directors at 12 publicly-traded companies and numerous privately-held businesses.

1 Based in Philadelphia, Hedge Fund Solutions (www.hedgerelations.com) provides strategy and specialized PR consulting to companies concerned 
about activist investors. 
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Current public board memberships include:

Adaptec1.	
Aderans (Japan) 2.	
BNS Holding3.	
Cosine Communications4.	
Del Global Technologies5.	
Gateway Industries6.	

Gencorp 7.	
Novoste Corp.8.	
Point Blank Solutions9.	
SL Industries 10.	
WebFinancial 11.	
WHX Corp.12.	

4.	 What Steel Partners Has Done Recently (and Situations Worth Watching)—At the end of August, Ikon Office 
Solutions agreed to be acquired by Ricoh for $1.6 billion, or $17.25 per share in cash. Over the past four 
years, Steel Partners accumulated 12.4 million shares of IKN’s stock—just over 10%, for $10.51 per share. 
Assuming the deal goes through, Steel stands to gain a hefty $84 million profit on the investment.

	 The proceeds for Steel can be directly attributed to their tenacity and implacable style of activist investing.  
Steel began pressing IKN in the middle of 2007 to repurchase $850 million of their outstanding stock for 
$17.50 per share and later delivered a letter to the company suggesting they could help implement a “strategic 
alternatives review” by being on the board. Subsequent to that letter—and prior to the deadline set forth in 
the company’s advance notice provisions for nominating alternative director candidates—IKN announced a 
$500 million share buyback program which included a $295 million Dutch-style tender offer between $13 
and $15 per share, and a $205 million open-market repurchase to be executed over the next year or so. In 
conjunction with the announcement, and conditional upon executing the full $500 million repurchase, IKN 
and Steel entered into a standstill agreement. Under the terms of the agreement, Steel would not seek board 
representation through 2009.

	 However, in early March 2008, IKN reported weak earnings and S&P downgraded their credit rating partly due 
to the additional leverage on the company’s balance sheet needed to execute the repurchase. Consequently, 
IKN scaled back the buyback and disclosed the standstill agreement with Steel would likely expire as a result, 
leaving Steel free to mount a proxy campaign this year to replace the entire board. 

	 No doubt feeling ongoing pressure from Steel—and other activist shareholders holding 5%+ of IKN’s stock—
IKN’s board actively pursued strategic alternatives that included a sale to Ricoh.

	 In addition to Ikon Office Solutions, Steel was successful last year getting United Industrial Corp. sold to 
Textron Inc.  for $1.1 billion, and instrumental earlier this year in getting Angelica Corp.  sold to Lehman 
Brothers Merchant Banking Partner IV for $216 million.

	 In June, Steel obtained board representation at Aderans Group—a hairpiece manufacturer based in Tokyo, 
Japan, and in August, Steel successfully replaced the majority of the board at Point Blank Solutions, Inc. 
(Ticker: PBSO.PK) through a proxy contest.
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Over the past few years Steel has been increasing their ownership position and pressing for change at a 
number of other companies. Below is a short list of these investments worth watching in the near future:

Company Steel’s Own-
ership

Comments

Adaptec (ADPT) 17.6%
Steel obtained three board seats on a nine member board in 2007. 
ADPT has approximately $650M in cash.

Conseco (CNO) 9.8%
CNO rebuffed Steel’s request to increase their ownership up to 22% and 
refused to offer them a board seat. 

Gencorp (GY) 14.2%

Steel obtained three board seats on an eight member board in March 
2008 (activist investor Pirate Capital obtained three board seats in 
2006). GY’s real estate assets are estimate to be worth significantly more 
than the company’s market value.

Unisys (UIS) 2.7%

Steel has been increasing their ownership in UIS for the past two quar-
ters. In May, UIS appointed two people from activist investor MMI to the 
board. MMI and Steel successfully pressed Brink’s Co. to spin-off their 
Home Security Division in February.
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